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Congtitutional Relationship Between Commissioner of Police and the Minister of

Police

Background

1

The rdationship between the Miniger of Police and the Commissoner of Police
with repect to the power of the former to give binding directions to the laiter
raises the issue of the extent of the independence of the Police. For many years it
has been accepted that ‘operationd’ decisons made by the Commissoner are for
that person and no other. Adminidtrative matters may to a grester or lesser extent
properly be the subject of such directions.

Comment

2.
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Whatever the conditutiond arguments might be for assarting that the Minister or
Minigers collectivdly through Cabingt may exercise a power of binding decison
meking repect a lesd of adminigraive and policy maters the podtion in
New Zedand gppearsto be:
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The Commissoner is an independent datutory officer acting  with
oigind not Minideidly ddegated authority in respect of law
enforcement decisons in a paticula case.  The Commissoner cannot
lawfully be made subject to minigerid directions in this regard and is
bound only by the duty to act lawfully himsaf in exercisng his powers.

The Commissoner thus may not be subject to binding policy directions
in regpect of the enforcement of the crimind law in any particular area or
type of offending. It is entirdy a mater for the Commissoner to direct a
law enforcement Strategy in respect of types or places of crime.

It is not of course open to the Commissoner to refuse to enforce the
cimind lawv or any aspect but the Commissoner has a wide discretion on
the chosen manner of enforcement in a particular ingtance,

This principle was expressed recently by the House of Lords asfollows

“By common law Police Officers owe to the generd public
a duty to enforce the crimind law: See R v Commissoner
of Police of the Metropolis, Ex parte Blackburn [1968] 2
QB 118 tha duty may be enforced by mandamus, at the
ingtance of one having title to sue. But as that case shows, a
chief officer of Police has a wide discretion as to the
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manner in which the duty is discharged. It is for him to
decide how avalable resources should be deployed,
whether paticular lines of enquiry should or should not be
folowed and even whether or not certain crimes should be
prosecuted.”  (Hill v Chief Constable of West Yorkshire
[1989] 1 AC 53, 59)

While in this aea Miniders have a legitimate interest in ensuring the
Commissone acts according to law quedions usudly arise in litigation
between the Police and citizens.

Decisons on what law enforcement resources are to be deployed in
particular cases and generd reasonable policy directions are to be made
in classes of cases accordingly are for the Commissoner done. However
the Commissoner is othewise subject to Minigerid decison-meking in
relation to resources. It would be proper for example for Minigers to
impose directions asto staff ceilings for genera economic purposes.

Regulation 7 of the Police Regulations 1959 provides in essence that the
Commissoner is responsble to the Miniger for the generd
adminigration and control of the Police and shdl cause dl members of
the Police to discharge ther duties to the Government and the public
saidactorily and efficently. Tha does not however in my opinion make
him subject to directions in maiters affecting his law enforcement
functions.

There is undoubtedly room for the Miniger of Police to reguire
conalltetion with the Commissoner in  regpect of opeaiond
requirements, and dlocate targeted resources for a Police enforcement
programme (eg Soringbok Tour 1981, Rainbow Warrior enquiry).

3. The conditutiond pogtion of the Miniger of Police in rddion to the
Commissioner isthat:
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€) The Miniger may not direct the Commissoner in the later’'s duty to
enforce the crimind law either in particular cases or classes of case.

(b) The Miniger may however impose binding requirements in respect of
matters of administration not directly affecting the Commissoner's duty
to enforce the caimind lawv (eg imposng daf calings gpproving
pending proposalsin non law enforcement functions, etc).

In between those clear cases convention and practice continues to ensure the ultimete
autonomy of the Commissoner within the area of crimind law enforcement subject to the
conultative processes inganced in 2(f) above including a power to dlocate targeted
funds.

JJIMcGrath
Sdlicitor-Generd
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